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LIPEZ, Circuit Judge. Victoria Al berty-Vél ez appeal s

from the judgnment of the district court in favor of the
def endant, Corporaci 6n de Puerto Rico para |la Difusion Pablica
("WPR"), in her lawsuit for sex and pregnancy discrimn nation.
Followi ng a five-day jury trial, the district court granted the
def endant's Rule 50 notion, concluding as a matter of |aw that
Al berty was an independent contractor, not an enployee, and
therefore not protected by Title VII of the Civil Ri ghts Act, 42
U.S.C. 2000e. Accordingly, the court determ ned that there was
no question of fact to be submtted to the jury. Earlier, in a
summary judgnent ruling, the court had decided that Al berty was
an enployee of WPR and hence subject to the protections of
Title VII. Al berty argues that she relied on the earlier
determ nation in trying her case, and that the unexpected change
in position at the end of the trial prejudiced her. W agree.
We vacate the judgnment and remand for further proceedi ngs.
| . Background
Victoria Alberty-Vélez ("Al berty") was hired* in 1993

by WPR, a television station in Puerto Rico, to be a host for

1 WPR objects to Alberty’s use of the word "hired," as
opposed to "contracted,"” arguing that she was an independent
contractor, not an enpl oyee of WPR, and hence "hired" woul d not
accurately characterize her relationship to that conmpany. W
express no opinion on whether Alberty was an independent
contractor or an enployee, and use the term "hired" nerely for
conveni ence.
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its new program "Desde M Pueblo." The program profiled
muni ci palities in Puerto Rico through visits by the hosts and
interviews with residents. Alberty and her two co-hosts, Luis
Antoni o Rivera (known as "Yoyo Boing") and Deborah Carthy Deu,
typically taped ten progranms in one four-day work week

Initially, Alberty was paid $400 for each program but she
requested, and received, a raise to $550 per programin Decenber
1993. At trial, Alberty testified that "Desde M Puebl 0"
"“i nmmedi at el y becane one of the people's favorite prograns.” The
program s producer, Jorge Inserni, also testified that the
program was a success with the public.

Nearly one year |l ater, Al berty becanme pregnant with her
first child. Initially, she continued to perform her routine
j ob duties, including tapings and public appearances to pronote
the program Fol l owi ng nedi cal conplications wth her
pregnancy, however, Alberty informed WPR, through I nserni, that
her doctor had ordered her not to travel for the reminder of
her pregnancy. While she initially planned to continue her job
but nerely refrain fromtraveling outside the nmetropolitan area
of San Juan, Alberty notified WPR two weeks |ater that her

doct or had ordered her not to work at all. She further notified



the station that she was taking maternity |eave pursuant to
Puerto Rico | aw. ?

Al berty’s son was born in January 1995. Less than one
nonth later, she met wth Inserni and informed him of her
intention to return to "Desde M Pueblo."” Shortly thereafter
she wrote to WPR, and to Inserni, advising themof her hope to
return to the show by February 13, one nonth after the birth of
her son. Al berty never received a response to her letters.
I nserni testified at trial that he never saw a copy of that
letter, but that if he had, he would not have responded to it
under the assunmption that the station's |egal departnent was
handl i ng Al berty's enpl oynent status.

On February 28, a reporter for a |ocal newspaper
publ i shed an article stating that Al berty woul d not be returning
to "Desde M Pueblo,"” and that WPR had hired a new host, Mria
Fal cén, to replace her. Al berty immediately contacted the
newspaper to inform the reporter that the information was
i naccurate because she still intended to return to the show.

W PR al so i ssued an official press release stating that Al berty

2 Alberty's enploynent status after her departure fromthe
show i n November remains unclear because conflicting testinony
was offered on this point at trial. Alberty testified that she
had always intended to return to "Desde M Pueblo,” while
I nserni stated that he understood there was no future conm t nent
bet ween Al berty and WPR at the tinme of her departure.
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woul d not be returning to "Desde M Pueblo" because she had
decided to stay at hone with her son. Al berty testified at
trial that no one fromW PR ever contacted her to verify whet her
she intended to return to "Desde M Pueblo."” Additionally, WPR
did not respond to her request for an explanation and retraction
of the press rel ease.

Al berty filed for unenpl oyment benefits fromthe Puerto
Rico Departnment of Labor in June 1995. The Depart nent
determ ned that Al berty was an enpl oyee of WPR and granted the
benefits.

Al berty filed her conplaint in the instant lawsuit in
April 1996, namng as defendants WPR, Concepto Creativo,
W liam Deni zard, Coco Sal azar,?® Inserni, and WPR  She filed
an anmended conpl aint shortly thereafter. Alberty clained that
she was discrimnated against on the basis of her sex, and
because of her pregnancy, in violation of Title VII of the Civil
Ri ghts Act, 42 U.S.C. 2000e, and of Puerto Rico | aws prohibiting
di scri m nation on the basis of sex and pregnancy, P.R Laws Ann.
Tit. 29, 146 et seq. and P.R Laws Ann. Tit. 29, 467 et seq.
She al so presented a nunber of contract clainms under Puerto Rico

| aw. Foll owi ng notions for summary judgnent brought by all

3 Deni zard and Sal azar were Al berty’s i nmedi at e supervi sors
at "Desde M Pueblo."
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parties, the district court granted summary judgnment in favor of
all defendants except WPR and ruled that Alberty was an
enpl oyee of WPR. The pretrial order submtted by Alberty and
W PR, and approved by the court, stated in its enuneration of
uncontested facts that "Alberty was an enpl oyee of WPR. "

Following a five-day trial to a jury, WPR noved,
pursuant to Federal Rule of Civil Procedure 50, for judgnent as
a matter of law. WPRclained that it was entitled to entry of
j udgnment because Alberty was an independent contractor not
subject to the protections of Title VII, a finding that would
render irrelevant the subm ssion of any other factual questions
to the jury. I n opposition, Alberty argued that the district
court had already ruled on this issue in her favor at the
sunmary judgnent stage. Additionally, Alberty contended that
the court had erred by allowing WPR to present evidence that
Al berty was an i ndependent contractor because such evidence was
contrary to the court's pretrial determnation and irrel evant in
light of the pretrial order defining the issues for trial
After a brief hearing, the district court ruled in favor of
W PR, finding that Al berty was an independent contractor, and
di sm ssed the jury.

1. The Summary Judgnment Ruling and the Pretrial Order



Title VIl defines "enpl oyee" as "an i ndi vi dual enpl oyed
by an enployer.” 42 U.S.C. § 2000e(f). The Suprenme Court has
recogni zed that this definition "is conpletely circular and

expl ains nothing," Nationwi de Mut. Ins. Co. v. Darden, 503 U. S

318, 323 (1992),4 and we have characterized it as "a turn of
phrase which chases its own tail," Serapién v. Mrtinez, 119
F.3d 982, 985 (1st Cir. 1997). Despite this lack of statutory
gui dance, courts have interpreted "enployee" to exclude

i ndependent contractors under Title VII. See, e.qg., Dykes v.

Depuy, Inc., 140 F.3d 31, 37 n.6 (1st Cir. 1998). Thus, a
finding that Al berty was an independent contractor, and not an
enpl oyee of WPR, would preclude any recovery from the conpany
under Title VII. Such a determnation is a question of federal

| aw. See Serapi 6n, 119 F.3d at 988.

I n the summary judgnment ruling at issue in this appeal,
the district court stated: "After having taken into account all
the factors above nmentioned [referring to the factors rel evant
to the independent contractor/enployer determ nation], this
Court finds that Al berty was an enpl oyee of WPR. " The pretri al

order incorporated this ruling as one of the uncontested facts:

4 VWil e Darden di scussed the definition of "enpl oyee" under
ERI SA, see 29 U.S.C. § 1002(6), our interpretation of that
definition under ERISA and Title VIl is simlar, see Serapion v.
Martinez, 119 F.3d 982, 985 (1st Cir. 1997).
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"This Honorable Court ruled that Alberty was an enployee of
WPR. " The pretrial order also identified the seven remaining
contested i ssues of |aw

1. VWhet her Al berty intended to return to
"Desde M Puebl o" after giving birth to her
son.

2. \Whether the fact that Al berty was absent
due to her pregnancy was a notivating factor
in WPR s enpl oyment decision in violation
of Title VIl of the Civil Rights Act.

3. If the jury finds that WPR [sic] acts
were discrimnatory, whether these acts were
intentional and thus require the inposition
of punitive danmages.

4. \Whether WPR retaliated agai nst Al berty.
5. MVhether WPR violated Puerto Rico |aws
of discrimnation.

6. \Whether Alberty is entitled to reinstatenent.
7. Anpunt of dammges.

As the list reveals, Alberty’'s status as an enployee is not
specified as one of the issues to be litigated at trial.

On the third day of trial, imediately before WPR
began to present its defense, the court denied Al berty's notion
inlimne to exclude evidence of the normin Puerto Rico for the
enpl oynent of television hosts for shows simlar to "Desde M

Puebl o," notwi thstanding the court's partial summary judgnent

adj udi cation and the pretrial order.> The court also overrul ed

SAlberty filed her notion in limnmne approxi mately one nonth
before trial, in May 1999. She stated in the notion: "Defendant
may seek to introduce evidence at Trial, through its various
W tnesses, that artists in the entertainnent industry in Puerto
Rico do not have an expectancy to continued enploynent." She
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Al berty's repeated objections to such evidence throughout the
remai nder of the trial. At the end of the trial, WPR noved for
judgnment as a matter of law, arguing that the evidence indicated
that Al berty had never been WPR' s enpl oyee. The district court
granted the notion, citing evidence not before it at the summary
j udgnment st age:

| nmean, if | would have had nmore of this
evidence, if | would have had the actual
contracts, the actual checks where paynents
wer e made where no deductions were made, if
| woul d have had the deposition testinony as
to what was the practice in the industry,
what were the 1,200 enpl oyees, what type of
relati onship were, [sic] the bal ancing test
that | made in my opinion and order if by
the way you read it, there are nore factors
which | nmentioned in ny opinion of Decenber
t hat would favor an opinion at that tine
that the plaintiff was an independent
contractor than there are factors which
determ ne that she was not, that she was an
enpl oyee. . . . VWhat | should have done

argued in the notion that the issue of her expectation to
continued enploynment had been resolved by the court's ruling
t hat she was an enployee and not an independent contractor
W PR responded to this notion by arguing that such evidence
regardi ng industry custom renmai ned adm ssi ble notw thstandi ng
the court's prior ruling because "evidence of the defendant's
state of mnd regarding the perception of the working
relationship with plaintiff is relevant to the issue of intent."
This statenent does not reveal WPR s intention pre-trial to
di spute at trial the settled issue of her enploynent status by
offering evidence of industry customto prove that she was an
i ndependent contractor. Moreover, since the court did not rule
on the notion in limne until the defense began presenting its
case on the third day of trial, there was no signal from the
court pre-trial that it was reopening the enploynent status
i ssue.
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counsel, | should have said, | do not have
sufficient evidence in front of ne to decide
the summary judgnment i ssue whether she is an

enpl oyee or an independent contractor

Let's goto trial. In part |I did nmention it

before, | take part of the blanme. The fault

was on ne. | should have done that instead

of going ahead and saying she was an

enpl oyee.

Although the court's candor in explaining its

rethinking is conmendabl e, the court's earlier sunmary judgment
ruling had a significance that the <court did not fully
appreciate. |Its determ nation that Al berty was an enpl oyee was
an entry of partial summary judgnment pursuant to Fed. R Civ. P
56(d). Facts specified in such circunstances "shall be deened
established, and the trial shall be conducted accordingly."”
Fed. R Civ. P. 56(d). True, atrial court retains jurisdiction
to nodify an order issued pursuant to Rule 56(d) at any tine.

See, e.qg., 10B Charles Alan Wight et al., Federal Practice &

Procedure, 8§ 2737 (3d ed. 1998); see also Fed. Deposit Ins.

Corp. v. Massingill, 24 F.3d 768, 774 (5th Cir. 1994). However,

if the judge "subsequently changes the initial ruling and
br oadens the scope of trial, the judge nust informthe parties
and gi ve theman opportunity to present evidence relating to the

newly revived issue."” Leddy v. Standard Drywall, Inc., 875 F. 2d

383, 386 (2d Cir. 1989) (finding that the trial judge "did not
gi ve appellants clear notice that he was revising that order nor
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an adequate opportunity to adjust the presentation of their case
once he decided not to follow the order").

There is an inportant relationship between Rul e 56(d)
and Rule 16, which addresses pretrial conferences. A partia
sunmary judgnment adjudication pursuant to Rule 56(d) has been
conpared to a pretrial order under Fed. R Civ. P. 16
"[i]nasnmuch as it narrows the scope of trial." Wight, Federal

Practice & Procedure, 8§ 2737. See also Cohen v. Board of

Trustees, 867 F.2d 1455, 1463 (3d Cir. 1989); Travelers Indem

Co. v. Erickson's, lInc., 396 F.2d 134, 136 (5th Cir. 1968)
(stating that "an order of the type described in Rule 56(d),
specifying facts established without controversy, [is] anal ogous
to a pre-trial order under Rule 16"). As the advisory committee
notes to Rule 56 state, "[t]his adjudication is nmore nearly akin
to the prelimnary order under Rule 16, and |ikew se serves the
pur pose of speeding up litigation by elimnating before tria

matters wherein there i s no genuine issue of fact."” Rule 56(d)
Advi sory Commttee's Notes. |In this case, the judge entered a
pretrial order reflecting its ruling on partial summary judgnment
that Al berty was an enpl oyee. Therefore, we draw on the |aw

applicable to such orders to further guide our analysis.®

6 Of course, if the pretrial order had neglected to
i ncorporate the sunmary judgnment ruling, that ruling would have
remai ned the | aw of the case. See, e.qg., Leddy, 875 F.2d at 386
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Orders entered following Rule 16 conferences are not
lightly disturbed. Once entered, a Rule 16 order "controls the

subsequent course of action." Brook Village North Assoc. v.

Gen. Elec. Co., 686 F.2d 66, 71 (1st Cir. 1982). "No proof need

be offered as to matters stipulated to in the order, since the
facts admtted at the pretrial conference and contained in the
pre-trial order stand as fully deternmined as if adjudicated at
the trial." 1d. (quotation omtted). A pretrial order "shall

be modified only to prevent manifest injustice.”" Fed. R Civ.

P. 16(e). See also Brook Village, 686 F.2d at 71. Furthernore,
a pretrial order may be nodified only where there is no

substantial injury or prejudice to the opposing party. See Hale

v. Firestone Tire & Rubber Co., 756 F.2d 1322, 1335 (8th Cir.

1985) (finding that district court commtted reversible error in
adm tting evidence excluded by the pretrial order wi thout naking
explicit findings that the other party would not be

substantially prejudiced by the nodification).

(noting that if a trial court reverses its previous
determ nation on sunmary judgnent, the court nust inform the
parties and allowthemto offer evidence on the reopened i ssue).

G ven the kinship between a partial summary judgnment
adj udi cation pursuant to Rule 56(d) and a pretrial order
pursuant to Rule 16, the sanme principle of prejudice to Alberty
flowing from i nadequate notice of the change in the court's
ruling on Alberty's enploynent status, so inportant to the Rule
16 analysis, would continue to informour Rule 56(d) analysis.
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We recogni ze that a district court has broad discretion

to preserve the integrity of a pretrial order. See Roland M v.

Concord School Comm, 910 F.2d 983, 999 (1st Cir. 1990).

Mor eover, an appell ate court generally should not interfere with
a trial court’s decision to admt or exclude evidence based on

its interpretation of its own pretrial order. See Ranirez

Pormal es v. Becton Dickinson & Co., S.A., 839 F.2d 1, 3 (1st Cir.

1988); Geremia v. First Nat'l Bank, 653 F.2d 1, 5 (1st Cir.

1981). Absent a showing of manifest injustice or abuse of
di scretion, a court’s ruling interpreting a pretrial order wll

not be di sturbed on appeal. See Nickerson v. G D. Searle & Co.,

900 F.2d 412, 422 (1st Cir. 1990).

Here, the district court's decision to adnmt evidence
presented by WPR on the issue of Alberty's enploynent status is
not entitled to the deference accorded the interpretation of a
pretrial order because the court's decision did not rest on an
interpretation.’” Both the partial sunmmary judgnent ruling and
the pretrial order stated flatly that the court had determ ned
that Al berty was an enpl oyee of WPR, and that the trial would

proceed on the remaining contested issues on the basis of that

" Even if the court's decision to admt that evidence
pl ausi bly coul d be considered an interpretation of the pretri al
order - instead of a decision to reverse the partial summary
judgnment ruling - such an interpretation would be an abuse of
di scretion.
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under standi ng. The court's unexpected reversal of this ruling
at the end of the trial substantially prejudiced Al berty. G ven
t he sunmary judgnent ruling and the pretrial order on Alberty's
enpl oynent status, Alberty had no reason to provide evidence
during her case in chief that she was an enployee and not an
i ndependent contractor. Moreover, the district court gave her
no indication, before she rested her case, that it was
reconsidering its previous ruling. The first hint of such
reconsi deration cane in response to the Rule 50 notion made by
W PR followi ng the presentation of Alberty's case when defense
counsel stated, "Your Honor[] deci ded she was an enpl oyee." The
court stated, "Well, | decided and | could be wong."

Despite this passi ng comment, the subsequent di scussi on
on the Rule 50 notion reveal ed the court's continuing comm tnment
to its earlier ruling. For exanpl e, def ense counse
acknow edged that he was assum ng Al berty was an enpl oyee and
that WPR was bound at that point by the court's ruling. The
court agreed:

The Court: You are actually contendi ng that

she was an i ndependent contractor?
M. Landrau: No, no, Your Honor.

The Court: Well, vyou are bound by the
Court's decision -

M. Landrau: No, | amassum ng arguendo that
she was an enpl oyee during the tinme -

The Court: | know.

M. Landrau: That she worked for WPR, but,
however -
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The Court:

ar guendo
Decenber.
M. Landrau: Oh, yes, Your Honor, of course.

The Court:

That nmeans you are assuming it,
because | ruled on that in

So your position is still that

she is an i ndependent contractor?

M. Landrau: Well, Your Honor, that is our
position but, of course, we are bound by
your ruling at this point, Your Honor.

Additionally, in addressing an argunment of Alberty's counsel

regardi ng her status as an enployee, the district court said:

"OfF course. The defendant cannot contest that. There was a

ruling in [sic] Decenber 23rd."

Despite the court's affirmation of its enploynent
status decision in ruling on the Rule 50 nmotion, the court
denied Alberty's nmotion in limne to exclude the defendant's

evi dence on industry custom

| am going to allow that evidence to cone
in. So,
this 1is
guestions asked of plaintiff's wtnesses,
what was

| nser ni

readi ng,

the reasons | have reconsidered
first of all, there has been

the relationship between M.

and M. Denizard and secondly, there
is the issue of whether at least in nmy mnd

re-reading again last night ny

order of Decenber 23, 1998, | believe that
it is of utnost inportance to that opinion

and order

recei ved.
plaintiff's notion in limne is denied.

that this evidence also be
So, having reconsidered that,
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| mredi ately prior to the comencement of WPR' s presentation of
evidence, the court seenms to be signaling that the enploynent
status issue m ght be revisited.

The court's first explicit reconsideration of its
determ nation that Al berty was an enpl oyee came near the end of
the third day of trial, shortly after WPR began to present
evi dence. Ruling on an objection by Alberty's counsel, the
court stated:

| have one basic problem with my order. I

amgoing to tell you right now, of Decenber,

1998, that if | did commt an error and the

evi dence shows your client is an i ndependent

contractor, | cannot let the case go to the

jury under the erroneous |egal conclusion

that she is an enployee. That is why |

opened also the scope of the defendant's

evi dence because that is a decision under

law and | [am having serious second

t houghts whether nmy ruling of Decenmber 1998

was correct or not and this is one, whether

she is an enpl oyee or not.

Then, on the fifth and last day of trial, the court informed
Al berty that she would be given "wide latitude" to present
w tnesses rebutting WPR s evidence that she was an i ndependent
contractor.

Al berty's counsel was not inpressed by this offer: "W

are not prepared to rebut that. We are not prepared and we
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cannot prepare in a short tine."8 Al berty's protests were
appropriate: "Once a district judge issues a partial summary

j udgnment order renoving certain clains froma case, the parties

have a right to rely on the ruling by forbearing from

i ntroduci ng any evi dence or cross-exani ning witnesses in regard
to those clainms."” Leddy, 875 F.2d at 386 (enphasis added). The
district court never adequately addressed the i ssue of potenti al
prejudice to Al berty before admtting WPR s evidence - contrary
to the specifications of the pretrial order - that she was an
i ndependent contractor rather than an enployee. See Hale, 756
F.2d at 1335.

The prejudice to Al berty was substantial. Her status
as an enployee was the prem se of her Title VII case, yet the
court's sudden reopening of that issue during the presentation
of the defendant's case put Alberty in the untenabl e position of
having to address that issue in rebuttal on short notice. Not

surprisingly, when the district court asked her, at the cl ose of

8 Ruling on an objection by Alberty's counsel during the
fifth day of trial, the court intimted that Al berty shoul d have
known her enpl oynment status remained a contested issue because
the topic was raised at the deposition of the witness from whom
WPR was eliciting testinony: "It is not a surprise because you
heard it in the deposition.” W do not agree with the court's
conclusion. Any understanding Alberty had during the pretrial
proceedi ngs about WPR s position regarding her enploynent
status is irrelevant because that i ssue was deci ded by the court
at the summary judgnent stage and was reflected in the pretrial
order's limtation of the remaining contested issues.
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W PR s case, whether she wi shed to present any w tnesses in
rebuttal, Alberty declined to do so, explaining that the only
evi dence she was prepared to present was the testinony she gave
during her case in chief regarding the contractual arrangenment
she had with WPR and details about how she was paid.?

On appeal, Alberty suggests how she m ght have tried
her case differently if she had realized that the district court
was consi dering changing its ruling that Al berty was an enpl oyee
of W PR To counter WPR s renewed argunment that she was an
i ndependent contractor, Alberty states that she would have
expanded her own testinony, subpoenaed soneone at the Puerto
Rico Department of Labor to testify as to that agency's
determination regarding her eligibility for unenploynment
benefits,® and called additional wtnesses regarding the
i ndustry customfor television hosts in Puerto Rico. Cf. Leddy,
875 F.2d at 386-87 (finding harm ess error where appellants
conceded at oral argunent that they would not have presented

addi ti onal evidence even if they had received clear notice of

% Specifically, Al berty's counsel referred to her testinony
about getting paid on one occasion even though she m ssed a
t api ng of "Desde M Puebl 0" due to the death of her father. Her
| awyers did not el aborate on how they m ght have devel oped this
testinmony to address WPR' s specific argunments about her status
as an i ndependent contractor.

0 W inply no judgnent on the admissibility or
inadm ssibility of such evidence.
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the judge's reconsideration). Even this brief outline of
potential evidence reveals how inpractical it was to expect
Al berty to get the necessary witnesses to trial for presentation
in rebuttal with alnmost no notice. The prejudice to her case
coul d not be nore pal pabl e.

In sone cases where a party has sought a newtrial on
the basis of prejudice resulting from surprise testinmony, we
have ruled that the proper renedy was a request for a
conti nuance even when the case was being tried to a jury. For

exanple, in Newell Puerto Rico v. Rubbermaid, Inc., 20 F.3d 15,

20 (1st Cir. 1994), where Rubbermaid cl ai med surprise because of
some new conmputations in an expert wtness's testinmony on
danmages, we said that "the appropriate renmedy woul d have been to
ask for a continuance to allow Rubbermaid to prepare for the
presentation of rebuttal testinmony" or for nore effective cross-
exam nation. There we concluded that some delay in the tria
woul d have been a feasible renedy. In other instances, we
concluded that a continuance would not have been adequate to
deal with the surprise clained by a party. For exanple, in

Licciardi v. TIGIns. Group, 140 F.3d 357, 366 (1st Cir. 1998),

where there was a substantial change in the testinmony of
def endant's expert w tness near the end of the trial on a

cruci al causation issue, contrary to what had been disclosed in
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a pre-trial report, we concluded that plaintiff could only nmeet
this surprise testinmony by "recall[ing] almst all of her
wi t nesses, both expert and not," and perhaps by engaging a new
expert witness. 1d. at 366. W added: "[l]n considering what
plaintiff would have had to do, even with a recess and
conti nuance, to neet the surprise testinony, we see no practical
out cones except outcomes which would have been prejudicial to
plaintiff before the jury." Id.

This case is conparable toLicciardi in that all of the
practical outconmes of a continuance would have been prejudici al
to Al berty. The enpl oynment status issue was at the heart of
plaintiff's case. G ven the need to call new w tnesses, the
delay in the trial could have been substantial, a scenario that
is usually unworkable with a jury waiting. Even if the wait had
been workabl e, an inconvenienced jury nm ght have held Al berty
accountable for the delay and discredited the belatedly
presented evidence because of the erroneous view that her
preparation for trial was sloppy. It would be patently unfair
to require Alberty to present her evidence in such unfavorable

circunst ances. 11

11 Per haps recogni zing the inpracticality of a continuance,
W PR has not even suggested that Al berty shoul d have sought this
remedy. O course, if this case involved a bench trial and the
judge had offered a continuance, we m ght well feel differently
about the prejudice issue.
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Judgnent vacated. Remanded for proceedi ngs consi st ent

with this opinion.
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